
Before t h e  Board of Zoning Adjustment ,  D.C. 

PUBLIC HEARING - February  17 ,  1971 

Appeal No. 10669 Lincoln-Westmoreland Housing Corpo ra t i on ,  
a p p e l l a n t .  

THE Z O N I N G  ADMINISTRATOR OF THE DISTRICT OF COLUMBIA, a p p e l l e e .  

On motion du ly  made, seconded and unanimously c a r r i e d ,  
w i t h  Samuel S c r i v e n e r ,  Jr. a b s e n t ,  t h e  f o l l o w i n g  Order of t h e  
Board was e n t e r e d  a t  t h e  meet ing of  February  23, 1971. 

EFFECTIVE DATE OF ORDER - A p r i l  29, 1971 

ORDERED : 

That  t h e  a p p e a l  f o r  v a r i a n c e  t o  e s t a b l i s h  a c h i l d  day c a r e  
c e n t e r  f o r  approximate ly  48 c h i l d r e n  i n  C-2-B apar tment  b u i l d i n g  
a t  1730 - 7 t h  S t r e e t ,  N W . ,  Lot 33, Square  419, be p a r t i a l l y  
g r a n t e d  c o n d i t i o n a l l y .  

FINDINGS OF FACT: - 

1. The s u b j e c t  p r o p e r t y  i s  l o c a t e d  i n  a C-2-B D i s t r i c t .  

2 .  The p r o p e r t y  i s  c u r r e n t l y  be ing  developed as a 108 u n i t  
commerc i a l - r e s iden t i a l  apar tment  b u i l d i n g .  The b u i l d i n g  i s  
l o c a t e d  i n  t h e  Shaw Urban Renewal Area and i s  p a r t  of t h e  
redevelopment of t h e  Seventh  S t r e e t  f r o n t a g e .  

3. The N a t i o n a l  C a p i t o l  Area Ch i ld  Day Care A s s o c i a t i o n  
proposes  t o  o p e r a t e  a day c a r e  c e n t e r  on t h e  ground f l o o r  i n  t h e  
n o r t h  end of t h e  b u i l d i n g  which i s  n e a r i n g  comple t ion .  

4 .  The bu lk  of t h e  ou tdoor  p l ay  space  and when added t o  
a d j a c e n t  space  on Lot 33 w i l l  p rov ide  adequa te  outdoor  space  
which w i l l  be  l o c a t e d  on a s e p a r a t e  and a b u t t i n g  l o t  (Lot  824, 
Square  419) which c o n t a i n s  2,375 squa re  f e e t .  T h i s  l o t  w i l l  be 
l e a s e d  from t h e  Redevelopment Land Agency and w i l l  p rov ide  
adequa te  ou tdoor  p l ay  space  f o r  48 c h i l d r e n .  

5.  The a p p e l l a n t  amended h i s  a p p e a l  r e q u e s t i n g  a r e d u c t i o n  
from t h e  100 squa re  f e e t  p e r  c h i l d  requ i rement  of  t h e  Zoning 
Regu l a t i ons  t o  80 f e e t  p e r  c h i l d .  
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6 .  The apar tment  b u i l d i n g  w i l l  house one, two, and t h r e e  
bedroom u n i t s  w i th  pre-school  age  c h i l d r e n  and t h e  community 
r e q u e s t e d  t h a t  a day c a r e  c e n t e r  be  i nc luded  on t h e  s i t e .  

7 .  Lot 824 when added t o  t h e  unoccupied p a r t  of  Lot 33 
w i l l  f u r n i s h  a t o t a l  of 3,939 squa re  f e e t  f o r  p l ay  space .  

8 .  There was no o p p o s i t i o n  t o  t h e  g r a n t i n g  of t h i s  a p p e a l  
r e g i s t e r e d  a t  t h e  p u b l i c  h e a r i n g .  

O P I N I O N  : 

We are of t h e  op in ion  t h a t  t h e  a p p e l l a n t ' s  r e q u e s t  f o r  a 
v a r i a n c e  must be  den ied .  The a p p e l l a n t  ha s  f a i l e d  t o  show, as 
r e q u i r e d  by t h e  v a r i a n c e  c l a u s e  of t h e  Zoning Regu la t i ons ,  t h a t  
t h e  p rope r ty  could  n o t  be used as zoned and s i n c e  t h i s  i s  a new 
b u i l d i n g ,  any argument t h a t  could  have been made f o r  a  v a r i a n c e  
would be cons idered  of t h e  owner's making. However, we a r e  a l s o  
of t h e  op in ion  t h a t  a day c a r e  c e n t e r  should  be cons idered  a  pe r -  
m i t t e d  u s e  i n  t h e  C-2-B D i s t r i c t .  

We n o t e  t h a t  i n  t h e  preamble t h e  C-2-B zone, Sub-sect ion 
5102.1, Paragraph 2  requ i rement  t h a t ,  ' l i t  would r e s t r i c t  t h e  
f i r s t  s t o r y  f o r  r e t a i l  commercial u s e s  and t h e  c o n s t r u c t i o n  of 
medium t o  h igh  d e n s i t y  apar tments  would be encouraged wi thou t  
s a c r i f i c i n g  t h e  primary purpose of t h e  C-2 D i s t r i c t  which i s  t o  
p rov ide  a  l a r g e  v a r i e t y  of r e t a i l ,  commercial b u s i n e s s ,  and pro- 
f e s s i o n a l  s e r v i c e s  f o r  t h e  sur rounding  neighborhood," i s  b road ly  
worded and would permi t  c o n s i d e r a b l e  l a t i t u d e  o f  i n t e r p r e t a t i o n .  
We a l s o  n o t e  t h a t  Sub-sect ion 5102.31 s t a t e s  t h a t  t h e  C-2 D i s -  
t r i c t  '!any u s e  pe rmi t t ed  i n  t h e  C - 1  D i s t r i c t  under Paragraph 
5101.3" i s  pe rmi t t ed  as a m a t t e r  of  r i g h t .  I n  t h e  accummulative 
sequence of t h e  Zoning Regu la t i ons ,  t h i s  would imply t h a t  resi-  
d e n t i a l  u s e s  a r e  pe rmi t t ed  i n  t h e  b u i l d i n g  i n  a C-2 D i s t r i c t .  

Sub-sect ion 5102.5 and more s p e c i f i c a l l y  Paragraph 5102.51 
by most p r e c i s e  d e s c r i p t i o n  o f  what i s  pe rmi t t ed  on t h e  f i rs t  
f l o o r  of  C-2-B b u i l d i n g  " t h e  f irst  s t o r y  s h a l l  be occupied by 
u s e s  f i r s t  pe rmi t t ed  i n  a C - 1  o r  C-2 D i s t r i c t  excep t  f o r  t h o s e  
areas such as l o b b i e s ,  e l e v a t o r s  and s t a i r w a y s  neces sa ry  t o  s e r v e  
t h e  upper s t o r i e s . "  P r i v a t e  s choo l s  i n  t h e  form of  k i n d e r g a r t e n  
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OPINION Cont ' d :  

o r  p re - schoo l  are p e r m i t t e d  as a matter of r i g h t  i n  t h e  R-4 
D i s t r i c t ,  Paragraph 3104.35 and t h e  S-P D i s t r i c t ,  S e c t i o n  
4101.32. The re fo r e  it cannot  be s a i d  t h a t  t h i s  form of  u s e  i s  
f i r s t  p e r m i t t e d  i n  a C - 1  o r  C-2 D i s t r i c t .  On t h e  o t h e r  hand,  
t h e  Board does  no t  c o n s i d e r  day care c e n t e r ,  k i n d e r g a r t e n ,  o r  
p re - schoo l  o p e r a t i o n s  t o  be  a normal r e s i d e n t i a l  u s e  s i n c e  i n  
t h e  more r e s t r i c t i v e  r e s i d e n t i a l  areas t hey  may on ly  be  
e s t a b l i s h e d  w i th  app rova l  of t h e  Board as c o n d i t i o n a l  u s e s .  
Also under  t h e s e  c i rcumstances ,  t h e  Board must f i n d  t h a t  t h e  
f a c i l i t y  w i l l  s e r v e  t h e  immediate neighborhood.  

Going b a  
t h a t  f i r s t  f 
s e r v i c e s  f o r  

ck t o  t h e  preamble t o  t h e  C-2-B zone requ i rement  
l o o r  f a c i l i t i e s  ' lprovide  a l a r g e  va r i e t y ,%f  . . . . . 

t h e  su r round ing  neighborhood."  S u b j e c t  day care c e n t e r  
i s  a n o n - r e s i d e n t i a l  u s e  and w i l l  s e r v e  t h e  immediate neighbor-  
hood. The re fo r e ,  we would i n t e r p r e t  t h e  C-2-B f i r s t  f l o o r  u s e  
r e g u l a t i o n s  t o  pe rmi t  a day c a r e  c e n t e r ,  p re - schoo l ,  o r  k i n d e r -  
g a r t e n .  The re fo r e ,  based  on t h e  above a n a l y s i s ,  w e  conclude 
t h a t  t h e  day care c e n t e r  i s  p e r m i t t e d  s u b j e c t  t o  t h e  f o l l o w i n g  
c o n d i t i o n s :  

[a] The u s e  may c o n t i n u e  s o  l ong  as t h e  day c a r e  c e n t e r  
m a i n t a i n s  a l e a s e  f o r  t h e  u s e  of Lot 824, Square 419, 
as open p l ay  space  o r  t h i s  space  i s  r e p l a c e d  by :.play 
space  as a n  a l t e r n a t e  l o c a t i o n  and approved by t h e  
Board. 

[b]  Enrol lment  s h a l l  be  l i m i t e d  t o  48 c h i l d r e n .  

BY ORDER OF THE D . C .  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED : 

By: 
PATRICK E .  KELLY, S e c r e t a r y  of t h e  Board 

THAT THE ORDER OF THE BOARD I S  VALID FOR A PERIOD OF SIX MONTHS 
ONLY UNLESS APPLICATION FOR A BUILDING AND/OR OCCUPANCY PERMIT 
I S  FILED WITH THE DIRECTOR OF INSPECTIONS WITHIN A PERIOD OF SIX 
MONTHS AFTER THE EFFECTIVE DATE OF THIS ORDER. 


